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The Military Commissions Act (MCA) passed in response to Hamdi v. Rumsfeld (2004) and Hamdan v. Rumsfeld (2006) proposes significant constitutional questions.  Of particular concern are the following: To what extent is common and international law up for debate?  Can Congress suspend habeas corpus at its own discretion, although it is a perceived right in international law when there is a sovereign state?  Is a military commission considered original jurisdiction?   The answers to these questions and more will dictate the relationship between the individual and the federal government in the coming decades as the national government continues to wage its war on terror.

Al Dreyfus, a French citizen, and Ethel Rosenberg, a US citizen, have been characterized as enemy combatants for suspected conspiracy charges of plotting to bomb the Washington Monument on behalf of Anarchy in America (AA).  They were sent to Guantanamo Bay, Cuba, as prescribed in the MCA.  Accordingly, Dreyfus and Rosenberg were tortured during interrogation, at the order of the President.  Leo Frank, a citizen of Georgia, was found to have illegal explosives, and after a review by the Federal Enemy Alien Relocation Commission (FEAR), he was deemed an operative of AA and an enemy combatant.   Georgia was ordered by FEAR to deliver Frank to federal custody, and Georgia refused.


  The legality of the FEAR Commission raises the first question.  FEAR provides the independent and neutral hearing that is required for all federal detainees as prescribed in Hamdi v. Rumsfeld (2004).  Additionally, the quasi-judicial commission is created by the Congress, as permitted in Article III Section 1 of the Constitution.  Yet, FEAR does not have jurisdiction in cases where there are already operating civil courts, as explained in Ex Parte Milligan (1866).  Thus, the military commission does not have jurisdiction in the cases involving US citizens Rosenberg and Frank.


Dreyfus sues in federal court, seeking habeas corpus and civil damages.  With regards to a writ of habeas corpus, significant factors come in to play.  First, the MCA proclaims that, “Federal Courts may not hear habeas corpus petitions filed be detainees.” Yet the Constitution states in Article I Section 9 that, “The privilege of the Writ of Habeas Corpus shall not be suspended, unless when the Cases of Rebellion or Invasion the public Safety may require it.”  Additionally, Rasul v. Bush (2004) states that all foreign detainees have a right to a writ of habeas corpus.  In this decision, Stevens explains that the Guantanamo Bay base in Cuba was under enough US sovereignty to guarantee habeas corpus.  Using an application of Common Law, Stevens explains, “At common law, courts exercised habeas jurisdiction over the claims of aliens detained within sovereign territory of the realm, as well as the claims of persons detained in the so-called ‘exempt jurisdictions,’ where ordinary writs did not run, and all other dominions under the sovereign's control.”  

The Constitution presents the ability for Congress to suspend habeas corpus.  Yet common law suggests that habeas corpus is a guaranteed right when there is no formidable challenge to the sovereign government.  The act of Congress restricting habeas corpus appeals could be upheld if there was a significant case of rebellion or invasion.  While some members of the court will argue that the determination of rebellion and invasion are a political question that should be left to Congress, a majority of the court will likely find it necessary that there be a clear and present danger to national security behind a “framer’s intent” argument.  An opinion would likely be drafted explaining that the framer’s intended to protect habeas corpus rights for all citizens except in dire times.  A broad suspension of habeas corpus would not be appropriate to a majority of the Court.   Additionally, common law as cited in Rasul, gives such rights of habeas corpus to foreign citizens as well.  Accordingly, Dreyfus will be remanded to a lower court for his writ of habeas corpus and section five of MCA will be ruled unconstitutional.

With regards to civil damages, the Supreme Court must first determine whether or not it has jurisdiction.  In the MCA, Congress limited appellate jurisdiction in federal courts for “detainees challenging their detention or the conditions of their detention.”  Yet Congress does not have the ability to limit original jurisdiction, particularly that which rises under Constitutional issues and treaties made, as described in Article III Section 2.  The Court should find the treatment of detainees in violation of the Geneva Conventions and Amendment VIII Cruel and Unusual Punishment, and thus the federal court system has original jurisdiction.  

This portion of Dreyfus’ case will be remanded to a lower court and Section 4 of the MCA will be ruled unconstitutional.  Lower courts will debate the meaning of the Torture Victims Protection Act of 1992 and will debate whether the President has the right to interpret the Geneva Conventions passed through the Senate and override a Congressional Order.  In a case likely later to reach the Supreme Court, the Court will probably split.  The conservative portion of the Court will support the President, explaining that the President must have broad powers in international affairs.  As Commander in Chief, the ability to defend the nation is implied; and thus, torture will be deemed appropriate.  Yet those with a less jaded view of the Constitution will recognize that it is within Congress’ power to “make Rules concerning Captures on Land and Water (Article 1, Section 8).”  

Once the Court rules that the President was wrong to defy the Torture Victims Protection Act of 1992 (TVP) in torturing Rosenberg, the next question is whether Dreyfus will be covered under the law, being a foreign citizen.  Following Stevens’ opinion in Rasul, the Court will find Dreyfus protected under the law if tortured on soverieigned American territory.  Therefore, the TVP does apply.  Yet according to the TVP, those tortured can sue their oppressors for damages.  At this point, the Court must decide whether this stipulation of the TVP applies to the President and the federal employees who executed the torture.  The Court will find the President immune from being sued under Executive Privilege under the intention of the Separation of Powers Doctrine, whereas he is implementing the laws as he sees fit.  Those actually implementing the torture, if doing so at the order of the President, will also be immune under the Gravel v. US (1972).  The Court will find the action unconstitutional and order the President to align with the Congressional order.

Rosenberg is tried in the military tribunal and found guilty of plotting to bomb the monument and sentenced to die, and thus appeals.  The Court will first address the issue of whether the military commission has jurisdiction in the case of Rosenberg.  The Court will find that the military commission does not have jurisdiction.  In Hamdan v. Rumsfeld (2006), Stevens sets out guidelines for when military commissions are legal, based on principles of the Winthrop Treatise outlined in the Uniform Code of Military Justice.  Accordingly, a military commission can only address offenses committed within the theatre of war.  Second, the offense charged must be committed during the time of the war.  Third, a military commission can only try enemy combatants who have broken laws of war in combat.  And finally, military commissions can only address its own army when one cannot try for those crimes in criminal court.  The jurisdiction of military commissions is limited to these guidelines.  As explained in Hamdan, conspiracy charges are not war crimes, and thus, cannot be tried in the military commission.  Additionally, military commissions should only operate in theatres of war.  If civil courts are working, as they are in Washington, D.C., then she must be tried there, as explained in Ex Parte Milligan (1866).  The Court will give Rosenberg her 6th Amendment right of a speedy trial in an appropriate court and order the delivery of Rosenberg back to D.C. custody.

If the Court finds that the military commission has jurisdiction in the case of Rosenberg, significant debate will be conducted around the burden of proof designed in the MCA.  Before this discussion can be had, Rosenberg must be found an enemy combatant, as defined in Hamdi.  The Court will likely find that Rosenberg does not meet the qualifications of an enemy combatant because she was not involved in armed conflict.  Nevertheless, the Court may very well change the definition of enemy combatant with further changes in the Court.

With regards to the burden of proof, it could be placed upon Rosenberg.   In Hamdi, Justice O’Connor writes, “The Constitution would not be offended by a presumption in favor of the Government’s evidence, so long as that presumption remained a rebuttable one and fair opportunity for rebuttal were provided.”  Yet one must ask whether language stating that the “enemy combatant must prove a constitutional violation occurred by showing the tribunal’s action was not rationally related to a legitimate government purpose” is fair.  Additionally, are Rosenberg’s rights as a United States citizen stripped to such a great extent because she is deemed an enemy combatant?  And is Rosenberg rightfully labeled an enemy combatant by FEAR?  The Court should not get to the first question because it will find that Rosenberg is wrongfully deemed an enemy combatant because conspiracy should not be deemed an act of war.  Under a similar case as Hamdan, Kennedy will be forced to take a stance and will find conspiracy not a valid definition of a war crime.  Therefore, the burden of proof will not be placed on Rosenberg if she is deemed not an enemy combatant. 

In the case of United States v. Georgia, the Court will dismiss the suit filed against the State of Georgia.  Nowhere in the Constitution is it mandated that a state must turn over citizens that they have detained.  For the federal government to detain an individual, it must file charges of misconduct under federal laws.  The federal government has neglected to arrest Frank and must have evidence or a reasonable suspicion that he has broken said laws.  Additionally, once Frank is in the custody of the State of Georgia, the federal government has no right to require the State of Georgia to send them Frank.  In Printz v. United States (1997), Scalia led a majority of the Court to explain that the Necessary and Proper Clause of Article I does not justify mandates upon state executive bodies.  Yet there is a significant possibility that the shift in the Court and political influences among Justices may drive the Court to overturn Printz in that the authority of local enforcement does not always rest exclusively in the hands of the State—the Court may find that the Necessary and Proper Clause may trump in the name of national security.  

The Supreme Court will make crucial decisions in the coming years that will determine whether to keep the federal government on a tight leash in investigating and accusing its own citizens and foreign citizens, or to let it loose and potentially break the fragile bonds set forth in the Constitution at the very birth of this great nation.
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