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The ability for justice to be provided for equal and adequate protection for citizens and institutions is limited in Tunisia and Algeria.  Both Tunisia and Algeria were victims of French Colonialism during the 19th Century; both declared freedom during the aftermath of World War II as France consolidated its resources.  During the 1950’s and 1960’s, these nations consolidated power within their own countries in the development of new, democratic governments.  While democratic principles are prevalent in the Constitutions of Algeria and Tunisia, including the demarcation of independent judiciaries, executive influence has limited both judicial independence and human and civil rights protections for citizens of these nations.

History of Colonization

During the 19th Century, France led a wave of colonialism into North Africa.  In 1881, France officially took control of Tunisia through a protectorate agreement; an agreement in which one country provides protection and support for an inferior country in exchange for greater influence and control of national and international affairs.  Two decades before, Tunisia had attempted to establish the first Republic in Africa, but failed miserably due to political unrest and economic struggles.  Resulting, Tunisia declared bankruptcy in 1869, at which point France, the United Kingdom, and Italy joined into an international financial agreement to control the country.  After France and the United Kingdom came to an agreement with regards to the fate of the shared nation, France took control of Tunisia.

Colonization in Algeria was significantly more confrontational.  The conflict with France spanned over seventy years; in 1848, France declared Algeria to be its first colony.  By the conclusion of the conflict at the beginning of the 20th Century, over 1.5 million Algerians had died at the hand of the extermination policy of the French.  During this uprooting of the indigenous citizens of Algeria, their quality of life was badly shaken.  Some people were exterminated, while many others were forced to abandon their homes and villages.  Many other non-French Europeans also populated Algeria.  As the French brought order to the nation, economic structures oppressed the native Algerians by limiting them to farming and agricultural work.  The imported Europeans were heavily involved in the new industrial efforts that had been imported from Europe.  By doing this, the native Algerians had no way to be part of the political decision making in state planning of new industries and also had no reason to be formally educated.  

During the time period of French-colonization, Tunisia and Algeria had different experiences.  Because Tunisia did not fight colonization originally, it preserved many of its personnel and institutional resources.  As the 1900’s progressed, independence movements developed in Tunisia, such as the Neo-Destour Party led by Habib Bourguiba.  As support emboldened for this movement, the colonial government banned the party.  Yet Bourguiba, who stressed gradual change and had an elaborate organization of followers, continued to organize and progress from prison.  In Algeria, independence efforts struggled early on because so many of the natives had been exterminated or uprooted.  Additionally, European settlers involved in industrial trades dominated the local power.

Independence Movements

By the end of World War II, French resources were depleted and authorities struggled to maintain order in the French colonial empire.  The National Liberation Front (FLN), the independence party that rallied native Algerians, revolted against the French authorities officially in 1954.  In the following months, the French committed nearly 400,000 troops to Algeria for a confrontation that would determine the fate of French colonial rule.  By 1958, the French had garnered near control of Algeria, yet anti-imperial movements overwhelmed the political scene in France.  Charles de Gaulle, who had been a long time supporter of the colonies, rotated policy away from support of the colonies and came to an independence agreement with the FLN.  In 1962, a ceasefire was declared and Algerians voted in a referendum to become an independent state.  In the aftermath of the extensive war, some death estimates exceeded one million people.  Additionally, nearly two million Algerians were uprooted.  Resulting, power was centralized in the FLN, first under Ahmed Ben Bella and then Houari Boumédienne.

In Tunisia, followers of Bourguiba maintained the independence movement and the established policy of gradualism, despite the attempted suppression by the French occupation forces.  After World War II, they began a tactful campaign for independence.  First, the Neo-Destour Party obtained control of internal affairs.  Following, French control was dissolved and the Neo-Destour Party, behind the leadership of Bourguiba, took control of the country in 1954.  Despite a few ensuing confrontations, French-Tunisian relations remained relatively civil.

In Algeria, the new government, under FLN regime, did not establish a Constitution or any other code of law for nearly a decade and ruled by executive order.  Accordingly, there was no established rule of law or legitimate judicial system, besides the courts that Boumédienne had established in his first years.  In 1975, Boumédienne put forth a long-awaited proposal for civil and criminal codes.  These codes were legitimized in 1976 with the ratification of the Algerian Constitution.  From this time, the Algerian system inherited two major characteristics.  First, the civil code structure and jurisdiction set forth from French rule shaped the structure of the Algerian courts.  Second, the decade of executive rule, without written law, grounded influence and power in the hands of the executive, which heavily influenced the judicial independence of the court (Metz, 1994). 

In Tunisia, the strength of the Neo-Destour Party trumped all other political forces.  A Constitution was ratified in 1959 that established a judicial system with a tiered court system, as well as a Supreme Judicial Council primarily responsibly for personnel issues.  Notably, Article 65 of the Constitution explains, “The judiciary is independent; the magistrates in the exercise of their functions are not subjected to any authority other than the law.” As we will find, practices of the judicial system heavily contradict this clause.  The courts were established in a civil code manner, as with the Algerians, modeling the courts set forth under French rule.  In post French-rule, Tunisians placed significant trust behind Bourguiba and the Neo-Destour Party, and so the executive arm of the government has heavily influenced the judicial system.  Notably, Bourguiba was later appointed President for life by the legislature and held control until 1987, when his second-in-command, Zine El-Abidine Ben Ali, removed him from power.  Ben Ali has served as President since 1987. 
(Referenced wikipedia.com and Microsoft Encarta 2003 for background history).

Justice Gone Awry

Since their establishment, the legitimacy and independence of judicial institutions of both Algeria and Tunisia have been challenged.  In Algeria, tumultuous political unrest has led executive leaders to consolidate power.  In Tunisia, the forceful leadership of Bourguiba and Ben Ali overwhelmed judicial institutions.  In Algeria, this lack of judicial independence inhibited the judiciary to protect human rights during times of turmoil stemming from executive domination, particularly during the insurrection of the 1990’s.  In Tunisia, while there has been no political insurrection and the country is relatively healthy, the executive control of the judiciary has eliminated a check on executive functions and caused many human and civil rights violations.

By the end of the 1980’s, political liberties were routinely suppressed in Algeria, eventually causing a massive uprising of Islamic sectors of the nation.  While older members of Algeria were seemingly content with a single-party rule of government that installed peace, a newly educated generation of Algerians challenged the status quo and called for political freedom to speak out against the government and form new parties.  By 1988, then President Chandli Bendjedid honored the rampant demand for elections and called for elections in 1991. Yet after the Islamic Salvation Front, a leading Islamic group, dominated the first round of elections, the military stepped in and established martial law.  Following, the High State Committee (HCE) was established to govern, and did so until the end of the conflict.  The Algerian Civil War followed and did not come to rest until the late 1990’s.  During this time, thousands of Algerian civilians died and allegations of thousands of “disappearances” are still pending today.

In Tunisia, the strength of the Executive under Bourguiba and Ben Ali has inhibited any reality of judicial independence.  In July 2001, District Judge Mokhtar Yahyaoui, commonly known as “le juge rebelled,” wrote an open letter denouncing President Ben Ali for the excessive executive influence on the judiciary.  He explains,

“Things have come to such a point that judicial authority and judges have been stripped of their constitutional prerogatives and are no longer performing their responsibilities in the service of justice as an independent institution of the Republic. It is precisely this independence that lets the judiciary contribute to building the future of their nation and to the fulfillment of their appropriate role in the protection of Rights and Liberties.”

Ben Ali responded by placing Yahyaoui on indefinite leave and followed with a series of bribes and demotions.  The executive stronghold has also kept the courts from reviewing detainee and prison conditions, which have been contested by many national and international stakeholders.  Prison officials have often denied access to family members, lawyers, and international inspectors (Human Rights First, 2003).

Characterizing Judicial Independence


Russell and O’Brien describe four general categories of influencing characteristics to judicial independence:  structural, personnel, administration, and direct (2001).  Structural influences generally characterize the court interactions and controls of varying branches of the government set forth in governing documents.  Specifically, this includes judicial review, jurisdiction, and varying levels of the court.  Personnel influences characterize the selection, removal, punishment, and tenure of the judges on a court.  Administration influences describe the management of the court, such as the court budget, judge salaries, execution of sentences, and counsel procedures.  Finally, direct influences describe all other intentional efforts to influence the judiciary, such as public criticism of court opinions, intimidation and threats to justices, and executive interventions.  These categories of influences characterize the lack of judicial independence in Tunisia and Algeria, in large part to the strong power of the executive arm.


The court system in Tunisia is divided into three levels.  Cases can be brought to a court of first instance, then challenged to a court of appeals, and finally appealed to the Court of Cassation.  Courts are delineated for civil, criminal, and commercial expertise.  Also, Military Tribunals are used to address concerns rising out of the military and issues pertaining to national security.  Jurisdiction is limited for the courts, as the system is based upon the French Civil Code system.  In this system, the legislature is responsible for making laws to govern civil and criminal affairs, while the courts are empowered simply to adjudicate based upon the enacted laws and not extend their application.  Also, precedent does not exist in this system.  The Court of Cassation, the highest Court in Tunisia, is limited in its jurisdiction to deal with issues of high treason.  Final appeals from other courts in civil, criminal, and commercial cases are addressed in subdivisions of the Court of Cassation.  Because of its limited jurisdiction and power to set precedent, the Court of Cassation is limited in its power to establish justice and uphold the Constitution (Hibbits, 2003).  

The Council of State in Tunisia, a separate administrative tribunal and a subsidiary of the Ministry of Justice and Human Rights, is responsible for auditing the government and ruling on cases in which the State is a party.  There is also a mediating court under the Council of State that serves to resolve discrepancies in cases adjudicated by both the Council of State and the judicial system.  Because the Council is a subsidiary of the executive branch, it is subject to intense pressures from the Executive.  With its jurisdiction of all cases involving the State as a party, the citizens and private entities are not protected via judicial independence in many cases (Brown- Tunisia, 2001).  


While there is not direct judicial review in Tunisia, the Constitutional Council is empowered to apply a priori review of legislation passed by the legislature to determine its Constitutionality.  Yet, the President heavily influences this Court.  The President has the unchecked authority to appoint the members of this quasi-judicial Council.  The President is also the only individual in Tunisia who can bring cases to be reviewed by this Council.  So, while a procedure exists for judicial review, its judicial independence is limited because of the structural executive oversight and control.


In Algeria, Courts are also divided into three levels.  The Da'ira courts deal with civil and some criminal manners.  Wilaya courts serve as a court of first instance for other criminal cases, and an avenue for appeal for other cases.  Finally, the Supreme Court serves as the final source of appeal and is divided into separate chambers for civil, criminal, and commercial cases.  As in Tunisia, jurisdiction is limited in France because of the structure of the Civil Code system.  Accordingly, the Supreme Court of Algeria struggles to ensure fair implementation of the laws (Brown- Algeria, 2001).


A Constitutional Council also exists in Algeria, although the executive influence is far less dominant than in Tunisia.  The ad hoc Council has a priori judicial review and must complete decisions within twenty days of receipt. It also is responsible for overseeing elections and referenda.  Membership of the Council is outlined in the Constitution and is selected by the President of the Republic and leaders of the two legislative bodies.  The President controls the referral of legislation to the Council.  While the President has less control of the membership of the Council than in Tunisia, its ability to select members and filter legislation that is submitted for review still maintains significant structural influence (Gazette, 2002).  
Executive-appointed oversight bodies control personnel matters in both Tunisia and Algeria.  In Algeria, the High Judicial Council oversees appointment, promotion, transfer, punishment, and removal procedures of all judges in the nation.  Yet the executive branch exercises indirect control of these processes, despite the contrary constitutional guarantee, because the President serves as the chair of the Council.  He also has the sole authority to recommend members of the Council from both the executive and judicial branches.  In practice, the members of the Superior Council of the Judiciary (SJC) make recommendations to the President, who makes final decisions with regards to personnel matters (United Nations).  

The SJC of Tunisia authorizes the executive branch with paralleled power over its judiciary.   The case of Judge Yahyaoui epitomizes the abuse of executive power in Tunisia that deteriorates judicial independence.  Judge Yahyaoui was demoted and then removed from his judgeship because he spoke out against undue, direct pressures against judges from the executive.  The executive domination of the SJC allowed President Ben Ali to not only remove Yahyaoui, but to send a message to the rest of the judiciary of the consequences of turning against the President. In 2006, the Ministry of Justice established a state-run, law academy for all potential judges.  Because the executive branch now filters all potential members of the judicial branch, they can control who is eligible to become a judge (King).  

Regarding administration of the Courts, the Executive maintains control in Tunisia.  The Ministry of Justice and Human Rights, a subsidiary of the Ministry of the Interior, is a direct arm of the Executive Branch.  This body sets the budget of the Courts and oversees the implementation of sentences.  Through the State Council, the executive branch is able to exercise control over judicial questions not addressed by the courts.  Accordingly, the executive has complete control over salaries, docket control, court support, and the general health of the judicial system (King).  In Algeria, the State Council is responsible for court administration.  Specifically, this body implements sentences imposed by the courts.  It also determines the docket and budget of the courts. (Touchent, 2006).  

Finally, direct influences to the judiciary have been used in both nations.  In Algeria, the most notable case is the dissolution of the courts during the time period of governance by the HCE.  During the military rule of the HCE, many institutions of the civil state were dissolved in order to regain order.  Historical analysis has determined that the closing of the judiciary resulted in rampant human rights violations that are still pending today.

In Tunisia, the general strength and influence of the executive has been used to lure judges to align with the executive and to impede lawyers in obtaining information.  The case of Judge Yahyaoui epitomizes direct influences in Tunisia.  When he was abruptly removed in 2001, Ben Ali attempted to bribe him with a favorable land resolution, an Ambassadorship to Lebanon, and the Chairmanship of a Blue Ribbon Commission on Judicial Independence.  Yet when Yahyaoui did not accept these bribes, he found his phones were tapped, interactions under surveillance, professional quarters broken into, and physical threats presented.  Notably, many of Yahyaoui’s colleagues were pressured to become informants (Human Rights First, 2003).  Lawyers who fight in human rights cases are often denied access to pertinent and appropriate material.  This practice began in the early 1990’s and has progressed significantly since (ICJ, 2002).  

Human Rights Violations in Tunisia


In review, the executive has had a major stronghold on the Tunisian government, including the judicial branch.  Resulting from a longstanding precedent of two strong leaders and a series of Constitutional arrangements that provide the executive with significant oversight of justice, President Ben Ali has successfully inhibited the judicial branch from serving as an independent auditor and arbiter between the Tunisian people and the executive and legislative functions of government.  While Tunisia does a notably good job in protecting women and children, it fails to protect numerous basic human and civil rights.  Specifically, human rights violations extend to unlawful detention, restriction of free movement between nations, a lack of due process rights, torture and extrajudicial killings, and the denial of fair public trials ( USDoS- Tunisia, 2002).  Additionally, the government restricts citizens’ rights to free association and free political speech.


The United States Department of State (USDoS) found in its 2001 Human Rights Report that Tunisia violated human rights violations through arbitrary detention, torture, and degrading treatment and punishment.  While the penal codes strictly prohibit torture, executive detention and orders have led to inhumane methods of interrogation, such as use of the electric chair, submersion into water, cigarette burns, food and water deprivation, and “rotisserie” method torture (USDoS- Tunisia, 2002).  Further, detention facilities and conditions are often very poor.  Amnesty International reports that some political detainees have been kept in solitary confinement for years with no real cause.  Other prisoners have reported undeserved beatings and sexual assaults.  In the case of Badreddine Reguii, the government reported that he had committed suicide; further investigation found that he had been stabbed in the back (Amnesty International- Tunisia, 2005).  

Members of the International Commission of Jurists (ICJ), a non-government organization dedicated to adherence of international law and human rights, had planned multiple trips to review justice and the administration of justice in Tunisia in the early 2000’s.  On their trip, they hoped to examine prison conditions, detainment practices, and the general health of justice and human rights in Tunisia.  On multiple occasions, the Tunisian government decided to stop the ICJ delegation in the Tunis airport without explanation.  Tunisia has also routinely withheld the right of free travel across borders.  In one example, officials prohibited Judge Yahyaoui from attending an international conference in 2002 in Paris and then Athens (Human Rights First, 2003).  In another example, prominent human rights leaders, Judge Ahmed Rahmouni and Mohamed Abbou, were prohibited from traveling to a conference on human rights in the United States in 2007 (Human Rights Watch, 2007).  
The use of political detentions and violations of rights are rampant in Tunisia in an effort to maintain a political stronghold.  Consequently, high-profile defendants of human rights are common targets.  Lawyer Nejib Hosni, board member of the National Council for Freedom in Tunisia (CNLT), was charged after criticizing the government for violating civil rights.  Since then, he has received a sentence, was stripped of his right to practice law, and has had his home and office phone lines disconnected (ICJ, 2002).  In a trial of Radhia Nasraoui, a prominent civil rights lawyer, the courts found Nasraoui and twenty-three other co-defendants guilty of violating the law by joining an unauthorized political movement.  This movement, though, was not violent and simply spoke out against the government (Amnesty International, 2000).  Recall the witch-hunt of Judge Yahyaoui; his nephew, Zouhair Yahyaoui, was arrested on treasonous charges of managing a satirical webzine that was critical of the government.  He was arrested for “putting out false news” and an “unauthorized use of an internet connection.”  He was then tortured and sentenced to twenty-eight months in prison (Human Rights Alert, 2003).  Amnesty International has cited numerous other cases of violations of political and human rights for other non-profit and non-governmental organizations.  Because justice is administered by the Ministry of Justice under the Ministry of the Interior and the Courts are packed with “tow-the-line” judges, President Ben Ali is not only unchecked by the judicial branch, but he also uses the judicial institutions to advance his totalitarian control.

Human Rights Violations in Algeria


Human rights violations in Algeria are derived from two areas.  The first is the militaristic rule by the HCE in the 1990’s.  Not only are many violations still pending today, but practices of impunity for cases in the 1990’s have set a precedent for centralizing power over truth and justice.  In order to establish and maintain peace, Algerian officials have consistently refused access to outside inspectors and also refused to conduct internal investigations of human rights violations.  The second cause of human rights violations is the investigation of terrorist activities.  Violations in these arenas are consistently unchecked because of a lack of separation between the executive and judicial branches of government, specifically in the implementation of justice through court administration.


The lack of accountability for rampant indiscriminate attacks, extrajudicial killings, torture, and disappearances from the 1990’s serves as one of the leading points of contention in Algeria.  While President Bouteflika attempted to lay these concerns to rest by imposing broad impunity for all militaristic parties involved in the conflict, officials still failed to investigate the atrocities.  Further, the government attempted to appease family members with a Presidential Decree for an ad hoc committee to provide monetary redresses for the rampant disappearances.  However, many families and human rights advocates were not satisfied with the government’s response (Amnesty International- Algeria, 2006; Karama, 2007).  The research director of the Human Rights Watch Middle East and North Africa, Eric Goldstein, division explained in an interview that the President’s decree for amnesty did nothing to pursue truth, and consequently would not help restore justice in the region (2006).  While these claims are clearly in violation of the Penal Codes, the structure in which the executive branch controls the judiciary via the State Council inhibits the judiciary branch from pursuing truth and justice.


Freedom of speech and assembly has continually been oppressed in Algeria in response to rallies to uncover many disappearances.  In Algiers, there is a ban on free, non-violent demonstrations.  Additionally, many human rights advocates have been convicted on defamation charges for speaking out against the government, such as Hafnoui Ghoul who was detained for eight months.  Also, the private media has been heavily restricted.  The Al-Jazeera headquarters in Algiers was shutdown in 2004 and has not been re-opened.  


More recent human rights violations have occurred under the umbrella of terrorism.  The government killed a suspected 235 terrorists in 2005 and another 179 in 2006.  In 2005, the Minister of Justice admitted to abuses of detention laws in holding suspected terrorists.  Further, even when procedures are followed, precedent is set for judges to rarely question the State Council officials (USDoS, 2006).  Surely, this is a byproduct of the dysfunctional structural and administrative arrangements, causing undue executive influence.  Amnesty International highlights the case of brothers Toufik and Smail Touati who were held for no official reason for thirteen and ten days, respectively, and filed claims of torture and ill-treatment.  When they appealed their detentions, officials refused to investigate the allegations (Amnesty International- Algeria, 2005).

Conclusion


A strong executive branch inhibits the quest for justice and truth in Tunisia and Algeria.  In Tunisia, this executive stronghold has been in development since the early years of the twentieth century.  The Neo-Destour Party with the leadership of President-to-be Bourgiba centralized reform efforts and made gradual change.  Bourgiba and his successor, Ben Ali, have centralized power over time.  The judiciary has struggled to find independence from this authoritarian rule, and subsequently failed to protect human rights.  The case of Judge Yahyoaui portrays this struggle, as he himself was targeted after fighting for judicial independence in Tunisia.  


The state of Algeria has taken a different path, but experienced similar dominance by the executive branch.  Algerians struggled to establish independence from France after World War II, and strained the infrastructure and government structure along the way.  During the Civil War of the 1990’s, Algeria was once again challenged and lost many citizens and resources on the pathway to peace.  In response to each of these struggles, the executive arm of the government centralized power in order to establish peace, and suppressed the judiciary, relinquishing its ability to uphold and pursue justice.  In both Algeria and Tunisia, the judicial branches have neglected to provide basic protections of human rights, in large part, as a result of executive influences.
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